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The land does not change, or does so only slowly; maybe
Dakotans emulate the land in that respect. The dangeris that in
so doing they can lose an important aspect of theirhumanity. In
forsaking the ability to change, they diminish their capacityfor
hope .... [Dlisconnectingfrom change does not recapture the
past. It loses the future.'
I.

INTRODUCTION

North Dakota's place in the world plays an important role in how its
public life is shaped.2 But the reaction of its people to change is not
entirely a function of place. Reaction to change is part of the human
condition shared by all people. As North Dakotans continue to adapt to
the physical environment of the prairie, there is a need to assess our
capacity to carefully consider together how to solve problems and adapt to
new social, political, and economic conditions. 3 This assessment will pro1. KATHLEEN NORRIS, DAKOTA: A SPIRITUAL GEOcRAPHY 63-64 (1993).
2. See generally DANIEL KEMMIS, COMMUNITY AND THE POLITICS OF PLACE (1990). Kemmis
argues that our loss of capacity for public life parallels our loss of a sense of place. A renewed sense of
inhabitation and of community rooted in place in a practiced way, he maintains, can shape politics
into a more cooperative and more humanly satisfying enterprise, producing better people, better
communities, better places, and better publc life.
3. ELWYN B. ROBINSON, HISTORY OF NORTH DAKOTA 565 (1966). Professor Robinson
characterized North Dakota's challenge of connecting to change and adapting to the prairie in a most
eloquent way almost 30 years ago:
North Dakotans can look upon their accomplishments with satisfaction. They can
feel at home in a world of change and look forward with optimism to a continuation of the
still-incomplete work of adapting their society and its institutions to the environment. In
the future, as in the past, they will deal with the problems of scanty rainfall and the
scarsity of population which it has produced. They will seek to raise and stabilize their

NORTH DAKOTA LAW REVIEW

[Vol. 70:311

vide North Dakota with an opportunity to grow, innovate, and secure a
competitive place in the world.
North Dakota's private and public leaders have created a unique
structure for statewide public policy consensus processes that can
enhance the state's capacity to anticipate deliberately and respond to
changing conditions and to address difficult public policy issues. A consensus process is one in which all those who have a stake in the result
work to reach agreement that resolves an issue or sets a direction for
future policy. The participants work together through a process that maximizes their ability to resolve differences. These consensus processes are
planned, implemented, and evaluated within the structure of the North
Dakota Consensus Council. The important characteristics of this structure include:
1. A continuing structurefor supplemental consensus processes
that builds a tradition of nonpartisan, competent assistance to
leadership and to the public;
2. A trusteeship of diverse public and private leaders to identify
the subjects for consensus building and to supervise the
capacity and creativity of the consensus processes;
3. Adaptive modeling to customize consensus processes to fit the
unique circumstances of each issue and to include all the
important stakeholders;
4. Support for leaders of diverse viewpoints in exploring difficult issues, including neutral consensus forums and nonpartisan staff assistance; and
5. A process for conversations among citizens in the presence of
leaders about important values and priorities that underlie
public policy issues.
As a model, the consensus council structure can be adapted to the
circumstances of any state, community, or other jurisdiction seeking to
solve difficult problems or anticipate or respond to changing conditions. 4
income, to diversify their economy, to conquer distance, to counteract in some way the
social cost of space, and to adjust school, college, and church to meet their economic,
cultural, and spiritual needs. By such adjustment they can, in the future, as they have in
the past, continue to attain the ever rising standard of American values and at the same
time be themselves-moral, courageous, outspoken individuals, lean and fit, friendly,
democratic and hospitable, energetic and aggressive. For they live, not in the urban
world with its lonely crowd, but on the prairie, where the scarsity of population
emphasizes the worth of the individual, where each is needed and each can do his part in
the upward struggle of a rural society.

Id.
4. Similar efforts have occurred in Maine and Montana. In 1994, the Montana Consensus
Council was established by Governor Marc Racicot with initial funding from the legislature toprovide
supplemental consensus processes for difficult public policy issues, particularly environmental issues.
In 1991, the Maine Consensus Project was established to create a statewide training infrastructure for
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This structure provides a capacity to develop public policy initiatives
within a collaborative process that is structured by leaders and inspired
and supplemented through meaningful interaction and conversation
among citizens. Citizens can drive the process of change.' Leaders can
prioritize the products of change in response to how citizens express their
values. This process results in reflective and shared public judgments
while preserving the vital aspects of republican government.
II.

THE NORTH DAKOTA CONSENSUS COUNCIL, INC.

The North Dakota Consensus Council is a private, nonprofit corporation which was founded in 1990 by a partnership of North Dakota's
private and public leaders.' The Council is governed by a board of directors composed of public and private leaders who provide a trusteeship for
consensus processes. The board sets the agenda of subjects for consensus
building. An individual consensus process may include forums for discussion and study among leaders of diverse viewpoints, methods for connecting citizens to leaders, and preparation of documents that articulate the
resulting agreements and provide mechanisms for implementation.
These consensus processes assist in developing basic public agreements
on major issues of government structure and policy to position North
Dakota for effective governance in the future.
The Consensus Council is a process tool which encourages all North
Dakotans to participate, think, and express their ideas in forums that conexpanding the use of collaborative problem-solving processes by policy makers at the state, local and
regional levels. See Exec. Order 2-94, Office of the Governor, State of Montana.
5. Citizens are the foundation of government in North Dakota. Article I, Section 2 of the North
Dakota Constitution provides: "All political power is inherent in the people. Government is
instituted for the protection, security and benefit of the people, and they have a right to alter or
reform the same whenever the public good may require." ND. CoNsT., art. I, § 2.
6. The North Dakota Consensus Council, Inc., is recognized by the Internal Revenue Service as
a section 501(c)(3) organization. The present board members include: Dennis Hill (Chair), General
Manager, North Dakota Association of Rural Electric Cooperatives; Dale 0. Anderson, President,
Greater North Dakota Association; Representative Gereld Gerntholz (R), Sanborn, North Dakota;
Christine Hogan, Pearce & Durick, Bismarck, North Dakota; Betty Keegan, Director, Rolette County
Social Services, Rolla, North Dakota; Dave Kemnitz, President, North Dakota AFICIO; Robert
Peterson, State Auditor; and Senator James Yockim (D), Williston, North Dakota. The Council's
bylaws provide that the governor may serve ex offiwio. Governor Edward Schafer does not serve on
the Board but provides a direct, participatory liaison through hislegal counsel. Former Governor
George A. Sinner, who along with several other Board members was instrumental in the formation of
the Council, served on the Board from its inception in 1990 to the end of his term as governor.
Financial resources for Consensus Council programs are provided by public contracts, the
private sector and individuals through the Friendsof the No Dakota Consensus Council, and
major foundations, including the Northwest Area Foundation, the Otto Bremer Foundation, and the
William and Flora Hewlett Foundation. These major foundations fund many other important
programs in North Dakota. They impose no substantive limitations and do not exercise influence on
substantive issues or the processes of the Consensus Council.
The Board of Directors sets the agenda of subjects for consensus building, holding its staff
accountable for the effectiveness and creativity of consensus processes. In addition to the authors,
other staff members of the Council include: Connie Sprynczynatyk, Program Facilitator; Connie
Gunkel, Financial Secretary; and Laurie Klusman, Secretary.
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nect leaders and citizens in important discussions about public policy.
The objective of the Council is attained through voluntary leader and citizen participation in the consensus process, not through a particular product or result. The Council serves the public policy process. 7 It is a tool
that other jurisdictions may find useful to support leadership and
encourage greater citizen participation and awareness in public life.
A.

A

SUPPLEMENTAL RESOURCE TO THE PUBLIC POLICY

PROCESS, NOT A REPLACEMENT

The established public policy processes of state and local government provide the center for historic continuity in public decision-making.
Nothing about the Consensus Council's processes will change that. It has
been said that "[c]onsensus North Dakota style aims at helping the political process to work better, and doesn't pretend to replace it."' The
Council assists leaders and citizens in developing agreements that are
7. The Consensus Council staff has developed a statement of values to guide the consensus
processes:
The goal of the North Dakota Consensus Council, Inc. is to build basic agreements on
issues important to North Dakota's public life. The objectives of the Council are to
provide effective supplemental forums and assistance to leaders and citizens with which
to explore common ground and to identify ways to implement the resulting agreements.
As a private-public partnership, the efforts of the Consensus Council are based on
pra matic, flexible methods to help leaders and citizens achieve tangible results. The
work of the Council is inspired by respect for the processes of democratic decisionmaking and by a desire to support these processes. This work becomes daily more urgent
as North Dakota leaders and citizens are faced with economic, demo ap ic,
communication, and technological change.
The Council contributes a tradition and a model for consensus building. In this
process, we are committed to the following values:
1. We seek cooperative resolution of issues, clearly articulated by leaders, and tested
by broad citizen conversation.
2. We actively involve persons from diverse viewpoints, ethnic and cultural
backgrounds, ages, ife experiences, and geographical areas of the state to
strengthen the collegial wisdom of the process.
3. We value innovation, welcome new ideas, and encourage adaptability to new
opportunities, while affirming the wisdom of our tradition.
4. We value the graces of hospitality to encourage conversation and listening in
developing relationships among participants in the consensus-building process.
5. We are committed to fundamental fairness and honesty in providing neutral
services to leaders in the consensus-building process.
6. We support leadership and citizenship. We seek to ensure citizen articipation
in the process of building and implementing public policy. We seekto sulport
the role of leaders in their institutional memo and in their ability to see, hear,
and interpret the views of citizens on issues of importance to public life.
It is to the accomplishment of these objectives that we dedicate our efforts.
8. Gary A. Patton, The "Consensus" Prvcess-Questions and Critique, Presentation Before the
1992 Meeting of the Society for the Advancement of Socio-Economics 7 (Mar. 27, 1992) (transcript
on file with the authors). See also Susan Carpenter, Solving Community Problems by Consensus, MIS
REP., Oct. 1989, at 10 [hereinafter Solving Community Problems]. Carpenter suggests that -[a]s
consensus programs become more widely used, communities may find themselves seeking ways to
institutionalize the process either to enhance or replace current mechanisms for decision making."
Id. While this undoubtedly may occur elsewhere, the Consensus Council is designed only to enhance
current public policy processes and public discussions in North Dakota, and not to replace them.
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pragmatic, long lasting, economical, and easy to implement through the
customary public policy process.
All political leaders seek to build stable, farsighted public policies.
The key challenge for these leaders is finding ways to build practical
agreements that also nurture a sense of community satisfaction with public life. There are few processes in our public policy forums or culture
that give leaders and citizens the opportunity to discern and understand
the values and beliefs that underlie the positions of others, and which
integrate those values and beliefs in reaching a mutually acceptable solution with practical, visible results. Our adversarial public policy processes
often place leaders and citizens in the position of trying to disparage the
opposition's perspective, without trying to understand it.9 The effect is
often negativism, indignation, protest, and gridlock.
Leaders need support in exploring new ideas in order to benefit from
citizen input on basic values and priorities. *Leaders have few opportunities for brainstorming or suggesting half-formed ideas which can be further considered and modified by other leaders and citizens. The
exploration of a public idea is constrained by the level of the individual
leader's tolerance to endure the immediate scrutiny and possible embarrassment normally associated with new ideas.
The Consensus Council establishes a productive, institutional supplement to assist public decision-making. This consensus building is accomplished through an infrastructure of voluntary, neutral forums for
discussion among leaders with mechanisms for meaningful citizen participation. Consensus processes encourage creative and innovative solutions
to complex problems by combining the knowledge and expertise of
diverse leaders to resolve issues. If there is agreement, the results are
made available to the public, and the participants together may try to
implement the agreement through the customary public policy process.
Even if all matters are not resolved through consensus, the process can
clarify the underlying issues, isolate issues for agreement, identify the
options for dealing with outstanding disagreements, and build respect and
understanding among the participants.

9. See Barbara Sheen Todd and Robert M. Jones, Building Consensus on Development Issues,
INTERGOVERNMENTAL PERSPECTIVE, at 19 (Winter 1992) (citing LAWRENCE SUSSKIND AND JEFFREY
CRUIKSHANK, BREAKING THE IMPASSE: CONSENSUAL APPROACHES TO RESOLVING PUBuC DISPUTES

35-80 (1987) (discussing factors identified as sources of decision-making difficulty in this country, as
well as the future role of consensus building in communities for resolving public policy issues)).
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SUSTAINED MODEL, NOT AN EPISODIC ONE

The organizational structure of the Consensus Council represents a
sustained model for consensus building.' ° Much of the collaborative
problem-solving that occurs in this country happens on an ad hoc basis.
The urgency of an issue or a crisis encourages a political leader or the
parties to a conflict to develop a collaborative process for resolving the
problem after all else has failed. In contrast, the Consensus Council provides a sustained, credible organizational structure with resources that are
ready when public policy issues have matured. 1 This institutional continuity requires a clear sense of12mission, self-discipline, and a high level of
commitment to be successful.
C.

A

TRUSTEESHIP, NOT A POLITICAL GOVERNANCE

The Consensus Council provides private and public leaders with the
opportunity to develop a new supervisory role as trustees of consensus
processes without requiring them to abandon their institutional, partisan
leadership roles in public life.
The governing board of directors reflects a wide spectrum of major
viewpoints among the leadership of the state. The board of directors
includes the President of the Greater North Dakota Association (the
state-wide chamber of commerce), the Executive Vice-President of the
North Dakota Association of Rural Electric Cooperatives (the largest
state-wide rural membership organization), the President of the North
Dakota AFL/CIO, a Republican state representative, a Democratic state
senator, a representative of the state's judicial system, an elected execu10. Contrast the sustained model of the Consensus Council and its private and public leader
trustee oversight with the formation of committees, task forces, or other groups on an ad hoc or
episodic basis for community problem solving. See Carpenter, Solving Community Problems, supra
note 8. See generally SUSAN L. CARPENTER AND W. J. D. KENNEDY, MANAGING PUBLIC DISPTrEs
(1988).
11. Carpenter, Solving Community Problems, supra note 8, at 4. Consensus processes may not
be appropriate for all issues. Id. Carpenter suggests that an issue is ripe for a consensus process if it
is complex, many parties are involved, no one agency or organization has complete jurisdiction over
solutions to the problem, the issues are negotiable, and the parties are willing to participate. Id. She
suggests that consensus processes are particularly useful for enhancing the work of existing
organizations when broad-based community support is needed for the implementation of a solution
or for generating fresh, workable options to complex issues. Id. An issue may not be ripe for
consensus building if an emergency exists and quick action is necessary to protect public health or
safety, if relevant information is not yet available, if an election critical to an issue will occur in the
near future, if circumstances present unreasonable time constraints or deadlines, if some legal
clarification would assist the decision of whether to initiate a consensus process, if important
stakeholders to an issue are not willing to participate in a consensus process, or if the level of public
concern is not great. Id. See also Steven Sichert, Using Dispute Resolution to Improve Local
Government, CONSENSUS, Jan. 1994. Another important circumstance for determining if consensus
processes are appropriate centers on the basic premise that public policy consensus processes are
supplements to the customary public policy process. Id. If the issue can be resolved in regular public
forums, the issue is not ripe for a consensus process. Id.
12. Carpenter, Solving Community Problems, supra note 8, at 10.
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tive branch official, a representative of rural local government and the
human service sector, and the governor's office. The Board of Directors
is self-perpetuating, except for the gubernatorial seat, which is ex officio.
A clear policy was established that the role of the board is to protect
the creativity and energy of consensus processes. The agreements in
principle and the implementing vehicles generated by each consensus
process are not submitted to the board of directors for their approval.
The board does not endorse the specific recommendations of the forums
it initiates, nor does it engage in legislative advocacy. However, the individual board members, in their other political capacities, are free to advocate for or against legislation or other public policy initiatives that result
from those forums. 13 Because specific agreements do not divide the
board, they can continue to provide credible oversight, lending legitimacy
to the Council in the eyes of citizens and other leaders. It is an example
of self-discipline and process commitment which can be a model for other
jurisdictions or institutions struggling to encourage creativity and support
public decision-making.
Careful planning and staff resources are critical to the success of a
consensus process. The role of the Consensus Council's small, nonpartisan staff is to serve the board and the consensus processes. The Council
staff coordinates the planning and implementation of the consensus programs and provides nonpartisan analysis, research, documentation, and
drafting assistance on request. The board's policies allow the staff to participate in the legislative process by providing explanation and background materials on the genesis and development of agreements, if such
13. The board policy on corporation advocacy states:
Pursuant to the purposes of the Corporation to provide a forum for, and enable
participants to arrive at, consensus on issues of public importance, the following policies
are adopted:
1. It is the policy of the Corporation that, while members of the Board of Directors
are free to advocate for or against legislation or specific public policies in any
other appropriate capacity, individual members of the Board of Directors are
asked to refrain from, and corporate officials are not authorized to advocate for or
against legislation or specific public legislative or administrative policies on behalf
of the Corporation. However, corporate officials may provide information,
participate in discussions, and make presentations regarding the work of the
Corporation to any person or body.
2. It is the policy of the Corporation that the Board of Directors endorses active
participation in forums for building consensus, but does not, as a matter of policy,
endorse or reject specific policy proposals of these forums.
3. It is the policy of the Corporation that the results of the work of the Corporation
should be made available for public information, education, and discussion.
4. It is the policy of the Corporation that the Corporation encourages the
development of ideas and papers from within the Corporation and other sources
that are addressed to public policy issues which are identified by the Corporation,
but the Corporation does not endorse specific ideas.
NORTH DAKOTA CONSENSUS COUNCIL, INC., Policy on Corporation Advocacy (adopted August 30,
1990).
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information is requested by the chair of a legislative committee. However, staff do not lobby on behalf of any legislative proposal that may
result from a consensus process.' 4 Staff may also provide explanatory
information, participate in discussions, and make presentations to any
other person or organization about the work of the Consensus Council.
D.

THE PREMISES OF PUBLIC POLICY CONSENSUS BUILDING

Consensus processes provide advantages over other decision-making
processes. Consensus processes are specifically designed to ensure that
all significant interests are represented and to enable the parties to deal
with each other directly. The parties participate voluntarily. They have
equal access to relevant information and the opportunity to participate
actively throughout the process. The participants remain accountable
both to their constituencies and to the agreed process.
A typical consensus process involves many steps. The planning and
initiation of the process identifies people with an important stake or interest in the subject of the consensus process, gathers information, and garners participation commitment to the consensus process by those
stakeholders. Together, the stakeholders continually discover and prioritize the issues. They participate in forums that inform them of citizen
values. The stakeholders identify and evaluate possible elements to
agreement, select solutions, and develop mechanisms for implementation.
They can then make the results of their agreement available to the public
and to the customary public policy process for review and
implementation.
There are a number of premises that underlie the thinking of leaders
in encouraging this kind of process for building consensus on difficult
public policy issues and for developing a continuing structure that supports those processes.

14. These policies resulted in the initiation of a public dialogue about the definitional
parameters of the state lobbying registration law during, and subsequent to, the 1993 North Dakota
Legislative Assembly. On a few occasions, the staff of the Consensus Council were requested by the
chair of a standing committee to explain, on their own behalf, the consensus processes that ledto a
specific bill and to explain, but not support, the provisions of bills. A complaint allegin that
registration was required was filed with the Secretary of State and subsequently investigated by the
Attorney General. It was ultimately determined, in that process, that the allegations in the complaint
were not meritorious.
This experience illustrates the ambiguities of the lobbyist registration law in chapter 54-05.1 of
the North Dakota Century Code, the lack of clarity in the statutory enforcement process, and the
potential for misuse of the complaint procedure and other public processes in a manner contrary to
First Amendment principles.

1994]

PUBLIC POLICY CONSENSUS BUILDING

1. The Potentialfor Agreement
Latent, shared interests and agreements often exist among diverse
viewpoints of leaders and citizens on intractable issues of public policy.15
They may not be obvious. Digging beneath the surface of positions can
uncover underlying values that people have in common. These opportunities can be identified and agreement "built" using consensus processes.
2.

The Environment for Consensus Building
a.

Consensus processes can be a valuable means toward
achieving good government

Conflict is an inevitable component of governing and policy making.
As the challenges facing public leaders have grown in size and complexity,
government is becoming more stymied by shrinking fiscal resources,
increasing and often conflicting citizen demands, and the growth and
increasing complexity of government responsibilities. Managing conflict
within these conditions is an essential component of good government.1
b.

Changing notions of leadership benefit from
supplemental consensus processes

The public policy process has become more egalitarian with less
capacity for leaders to forge political agreements on major issues of public
policy. Today, leaders are no less important, but their roles are different.
Leaders often need access to broader forums for public participation if
resulting agreement is to hold for any significant period of time. In consensus processes, the focus is not so much on leaders as it is on leadership, with leadership defined as the variety of shared activities among
both leaders and citizens needed to move forward on an issue.
c.

Citizens expect meaningful ways to participate in
decisions that affect their lives

Whether due to a more educated and informed public, the increasing role and reach of the mass media, changing political ideologies, or the
interplay of developments in communications and information technologies, there are rising expectations by citizens to participate in political
15. See

ROGER

FISHER

AND WILLIAM

URY, GETTING

TO YES:

NEGOTIATING

AGREEMENT

75 (1981).
16. Kristen L. Dillon, Statewide Offices of Dispute Resolution: Initiating Collaborative
Approaches to Dispute Resolution in State Government, at 2 (National Institute for Dispute
Resolution, 1993). We are reminded of the Federalist Paper number 62: "A good government
implies two things: first, fidelity to the object of government, which is the happiness of people;
secondly, a knowledge of the means by which that object can be best attained." The FederalistNo. 62
(James Madison) 319 (Jacob E. Cooke ed., 1961). Both vision and a capacity to develop the means for
implementing the vision are essential components of good government. Id.
WITHOUT GIVING IN
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processes in authentic ways. Citizens want to know that their views are
understood, represented, and weighed in the decision-making process. In
consensus processes, citizens discuss their views in the presence of
leaders.
d.

Citizen participation in decision-making processes is
important for leaders

While leaders are generally good listeners, our public policy institutions have not developed many new methods for hearing people in an
accurate and efficient way. This is essential for leaders in exercising their
role to balance local and special interests with statewide interests. The
traditional, noncollaborative methods of writing letters and visiting lead7
ers are not always enough to capture the wisdom or beliefs of citizens.'
3.

A Structurefor Consensus Processes
a.

Permanence and continuity

A trusteeship of public and private leaders can endow supplemental
agreement processes with permanence and continuity. Public and private
leaders can ensure the credibility, creativity, and competence of the consensus processes without influencing the outcome of the process or being
held responsible for supporting the products of that process. This sustained trustee model brings continuity to the use of consensus processes.
b.

A sustained location for consensus processes

A private-sector corporation, indirectly linked to government, can
provide a sustained location for consensus processes. A private-sector
location provides visible independence and flexibility, ensuring the neutrality and credibility of the consensus process outside of government,
while maintaining these processes as a resource for government."8
17. A growing body of literature points to the internal consistency, rationality, and inherent
wisdom of public opinion over earlier assertions that "ordinary" citizens are ignorant and capricious in
their policy preferences. See, e.g., BENJAMIN I. PAGE & ROBERT Y. SHAPIRO, The Rational Public:
Fifty Years of Trends in Americans' Policy Preferences 386-90 (1992); ALAN F. KAY, UNCOVERING THE
PUBLIC VIEW ON POLICY ISSUES: EVIDENCE THAT SURVEY RESEARCH CAN ADDRESS INTRACTABLE
PROBLEMS IN GOVERNANCE (Congressional Institute for the Future, undated); Daniel Yankelovich,
COMING TO PUBLIC JUDGMENT: MAKING DEMOCRACY WORK IN A COMPLEX WORLD (1991).

18. A growing number of states have created, or are in the process of creating, statewide offices
of dispute resolution or similar entities. Dillon, supra note 16. See also William R. Drake, Statewide
Offices of Mediation, 5 NEGOTIATION JOURNAL 359, 361-62 (Oct. 1989). While these offices do not
share all the conceptual and structural characteristics of the Consensus Council, they do share an
effort to create a culture for cooperative resolution of conflicting views.
The National Institute for Dispute Resolution (NIDR), a nonprofit organization that provides
funding and technical services to encourage dispute resolution efforts, has played a key role in testing
and supporting the development of statewide offices of dispute resolution as institutions within
government that promote mediation in public policy disputes. While these offices are conceptualized
and structured differently than the Consensus Council, the state office approach has involved
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c.

Consensus building requires resources

Resources include time, a location conducive to the exploration of
new or half-formed ideas, representation of diverse viewpoints, skilled
process assistance from persons without policy commitments in the subject area, and staff assistance for the provision of nonpartisan analysis,
research, and related document preparation.
4.

The Products of Consensus Processes
a.

Efficiency and cost-effectiveness

Supplemental consensus processes can be an efficient, cost-effective
means for identifying the future direction for government structure or
policy, for crafting policy that avoids future disputes, and for resolving
presently intractable public policy issues.
Consensus processes involve the stakeholders who have the most to
gain or lose from a decision and who know the most about the issues and
their needs. These participants can seek consensus in an open, informal,
and informed setting that focuses on crafting solutions. This setting will
result in better decisions backed by strong consensus rather than decisions which focus on winners and losers. Consensus processes can help
leaders make tough decisions in a collaborative and inclusive forum.
b.

Principled and practical agreements last

An agreement based on principles identified and articulated by the
participants provides justification that can sustain the policy direction.
Agreements supported by written implementation principles diminish
occasions for misunderstanding and increase the confidence of all
constituencies.
government in using the processes and tools of dispute resolution to resolve a variety of complex
conflicts arising in the course of policy making and litigation.
In 1984, NIDR helped states statewide offices of dispute resolution in Hawaii, Massachusetts,
Minnesota, and New Jersey. Subsequent grants were awarded in 1989 to Ohio and in 1990 to
Oregon. Florida established an office with technical assistance from NIDR staff. Between 1991 and
1993, programs or planning efforts have started in New Hampshire, Texas, California, Montana,
Maine, and Vermont. New York and Washington began programs in late 1993 with support and
technical assistance from NIDR.
The Consensus Council does not receive financial support from NIDR for general operations.
NIDR considers the Consensus Council a statewide office, which illustrates the great variation of
these "laboratories for public policy dispute resolution" depending on the specific circumstances of
each state. See generally David O'Connor, The Design of Self-Supporting Dispute Resolution
Programs, NEGOTIATION J. 85 (Apr. 1992).
The National Council for State Dispute Resolution Programs was created in 1993 to serve as an
ongoing forum for these offices to share experiences and learn from one another, as well as to provide
tecnnical support among the staffs of statewide offices of dispute resolution.
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A positive public environment

Cumulative agreements on major, previously intractable issues create
a critical mass of consensus thinking and release creative energy to
address new problems.
d.

Savings in time, expense, and relationships

Consensus processes can alleviate future conflict and provide models
that institutionalize processes for resolving routine policy issues. Consensus processes are not a panacea for all public issues, but by minimizing
the resource impacts of public policy conflict, the efficiency of the public
policy process and government are maximized and costs may be reduced.
The focus on collaboration and mutual gains can strengthen relationships
between parties who may never have had the opportunity for personal
interaction. 19
e.

Incorporation into other areas

Leaders and citizens can see the benefits of supplemental consensus
processes and can recognize these processes as a natural component of
the public policy process. With the success of consensus processes over
time, they may become a natural part of the way many intractable public
policy concerns are resolved."0
III.

THE IMPORTANT ELEMENTS OF THE PRACTICE OF
PUBLIC POLICY CONSENSUS BUILDING

The consensus process provides a necessary set of procedures and
standards that provide the essential foundation for reaching mutual
agreements.
A.

UNDERSTANDING

PARTICIPATION IN CONSENSUS DECISION-

MAKING

"Consensus" is a term representing an agreement that is reached by
participants through a process that identifies the interests among the parties and maximizes the satisfaction of as many of those interests as possible. 21 A consensus agreement may not satisfy each participant's interests
equally and each participant may not support the whole agreement on
19. Dillon, supra note 16, at 5.
20. See DAVID MATHEWS AND

NOELLE MCAFEE, COMMUNITY POLITICS (2d ed.) (discussing

alternative perspectives on how communities can work together).

21. See James R. Antes, Consensus Decision-making in a Rural Environment, published in
Capturing the Energy of Conflict Through Consensus: Citizen Involvement in Social Change in a
Rural Environment (Conflict Resolution Center, University of North Dakota, 1993) 6-7; Canadian

Round Tables, Building Consensus For A Sustainable Future: Guiding Principles (National Round
Table on the Environment and the Economy, 1993).
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each point to the same degree. However, once an agreement is reached,
each of the parties can commit to its implementation. It is a workable
solution.
It is important at the start of a consensus process for the participants
to clarify roles and responsibilities for everyone involved and establish
ground rules for the operation of the process. The participants in a consensus forum set their own parameters of "consensus," as a precondition
to using a consensus process. While the underlying basis for a consensus
process is the realization that each participant's assent in some form is
necessary for a mutually acceptable outcome, the parties may define at
the outset how that mutual acceptance is achieved. For example, many
complex subject areas involve a large number of individual issues. The
participants may decide that consensus is reached when they reach agreement on a set or package of provisions that addresses the entire range of
issues. The participants explore possible areas of agreement and reach
tentative agreements with the understanding that these may be modified
at a later time in the process in the interest of developing a "package"
agreement. Each participant may be more or less supportive of any single
element of the agreement, but all participants recognize that each participant must be able to support the total package. While most of the parties
to an agreement may be supportive, others may agree to remain passive in
their opposition to all or part of the agreement.'
Clearly, the prerogative of any participant to veto any aspect of an
agreement looms large over the consensus process. At the surface, it
serves to level the table among participants because of the recognition
that each participant's views are important to the process. But, a deeper
premise of a consensus process is that the participants are involved voluntarily in hopes of reaching a mutually advantageous agreement that can be
implemented. The consensus process allows participants to learn directly
from each other. Active listening to the views of others to find common
ground is essential and is reinforced by the participants. A common base
of information and a common vocabulary results in productive dialogue.
Better decisions are reached because solutions tend to reflect the concerns of each participant. Each participant will understand the rationale
of each element of the agreement because each participated in its formation. They will better understand each other. Implementation can move
forward cooperatively and confidently because all participants thoroughly
understand the purpose, complexity, and process.

22. See Gerald W. Cormick, Crafting the Language of Consensus,
1991).

NEGOCIATION

J. 363 (Oct.
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Of course, a number of important stakeholders on the subject of a
consensus process may choose not to participate. Similarly, participants
may choose to quit the process, and address the issue individually as separate interests in the customary public policy process. All participants will
assess whether their interests will be better satisfied without a consensus
process. This is the "no agreement" alternative, which also looms large
over the consensus process. A participant with a better "no agreement"
alternative is less dependent on the participants coming to mutual agreement.23 The consensus process encourages all participants to improve
upon their "no agreement" alternative and to be more creative in crafting
an agreement that is more attractive for them than the "no agreement"
alternative. 4
These consensus processes are voluntary supplements to other available decision-making forums. They depend on the goodwill and serious
study of the participants. All parties must be supportive of the process
and willing to invest the time necessary to make it work. If parties do not
reach agreement, they have recourse to other legal, administrative, and
political forums. However, these forums may not provide a process that
results in mutually acceptable solutions, which the parties originally
sought in using a consensus process.
B.

PROCESS LEADERSHIP

Consensus processes are laboratories for exploring different ways to
provide leadership for agreement building. The leadership of a consensus
process is important, yet open to creativity and adaptation to meet the
circumstances and needs associated with particular issues.
The role of process leadership is to assist the parties in understanding sources of disagreement, clarifying issues, and searching for common
ground.' Many political leaders have these skills. However, many of the
other skills for effective political leadership can skew the consensus process. With a political leader at the head, the participants must consider
not only the substantive views and interests of all other participants, but
23. Jeanne M. Brett, Negotiating Group Decisions, NEGOTIATION J.291, 292-94 (July 1994).
24. Id. at 294.
25. See SUSSKIND, supra note 9, at 152, 161-62. The roles of the process leader are evolving.
There is some disagreement among mediation professionals over the role of public sector mediators.
Some suggest that in complex disputes, the mediator must take an active role and "have substantive
knowledge of the context and content of what is being worked on, not to be partisan, but to fulfill his
role as a resource for the participants." DONNA L. MCDANIEL, THE MIT-HARVARD PUBLIC
DISPUTES PROGRAM: THE FIRST TEN YEARS 1979-89 12 (1989). In this role, the "mediator does not
forsake neutrality but presses the parties to focus attention on the attributes essential to producing an
agreement that is viewed as fair, efficient, wise and stable." Id. The role of the process mediator or
moderator has been explored in some Consensus Council forums. Our experience suggests that the
moderator is better able to clarify issues and direct the public policy discussion toward common
ground if he or she has some substantive knowledge of the subject area.
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also how the political leader may be directing the process to further the
leader's own substantive agenda.
The leader of a consensus process keeps the table level by ensuring
that all viewpoints are heard. As a neutral third party, the process leader
does not express substantive views and has no power to impose a public
policy solution. The process leader works with the participants, ensuring
a process that helps them reach agreement.2 6 The leadership in the various consensus processes of the Consensus Council has included political
leadership, contracted in-state mediator services, meeting facilitation by
Council staff, and shared, rotating meeting leadership by forum
participants.
C.

CONNECTING CITIZENS TO LEADERS

Citizen participation is essential for democracy,2 7 but requires new
forums to be sustained. Although there is a strong tradition in this country of active citizen involvement in the political process, this tradition is at
risk. The problems run much deeper than low voter turnout. Citizens
are not apathetic about public life; instead, they feel disconnected from
26. It is expected that clear and demanding standards of practice will be developed as an
ongoing guide to mediator conduct with respect to ethical dilemmas and policy implicaitions. See
Robert A. Baruch Bush, The Dilemmas of Mediation Practice: A Study of Ethical Dilemmas and
Policy Implications (Nat'l Inst. Disp. Resol., 1992). While Professor Bush focuses on mediation in
interpersonal neighborhood or community disputes, divorce, and custody conflicts, the descriptive
findings are analogous in many respects to public policy consensus processes. These include:
keeping within the limits of substantive and skill competencies, preserving impartiality, maintaining
confidentiality of the discussion, preserving the self-determination of the participants, maintaining
nondirectiveness in temptations to give the participants a solution or oppose a solution formed by the
participants, preventing abuses by the participants of the process, and haning conflicts of interest.
Id. at 8-26.
27. NATIONAL COMMISSION FOR THE RENEWAL OF AMERICAN DEMOCRACY, THE PORTLAND
AGENDA:

PRINCIPLES AND PRACTICES FOR RECONNECTING CITIZENS AND THE POLITICAL PROCESS

ix(1993) [hereinafter THE PORTLAND AGENDA]. Much has been written about connecting citizens to
the political process and about how citizens think about issues. Benjamin Page and Robert Shapiro
argue
that the collective policy preferences of the American public are predominately
rational,in the sense that they are real-not meaningless, random "nonattitudes[;]" that
they are generally stable, seldom changing by large amounts and rarely fluctuating back
an forth; that they form coherent and mutually consistent (not self-contradictory)
patterns, involving meaningful distinctions; that these patterns make sense in terms of
underlying values and available information; that, when collective policy preferences
change, they almost always do so in understandable and, indeed, predictable ways,
reacting in consistent fashion to international events and social and economic changes as
reported by the mass media; and, finally, that opinion changes generally constitute
sensible adjustments to the new conditions and new information that are communicated
to the public.
Page & Shapiro, supra note 17, at xi.
This "rational" public opinion generally reflects the results of debate and deliberation over time.
Id. at 438 n.5. This is consistent with the views of Daniel Yankelovich who suggests that public
opinion is not "some kind of phenomenon like wind velocity, whose variations can be measured."
Daniel Yankelovich, How Public Opinion Really Works, FORTUNE, Oct. 5, 1992, at 102. Nevertheless,
Yankelovich views the development of public judgment as a longer process that passes through identified stages. Id.

NORTH DAKOTA LAW REVIEW

[Vol. 70:311

their communities and from their public officials. They perceive that
public processes often fail to address important issues.2 Some recent
national efforts point to the need for more opportunities and institutions
to provide space for the public to shape its reactions into more reflective
and shared judgments. 9
In order for public opinion to count for anything, it
must be authentic opinion formed from the interaction among citizens in the presence of
leaders. 30 Marketing responses are not authentic opinion. All too often
28. THE HARWOOD GROUP, CITIZENS AND POLITICS: A VIEW FROM MAIN STREET AMERICA 3-4
(1991). See also WILLIAM R. POTAPCHUK, NEW APPROACHES TO CITIZEN PARTICIPATION: BUILDING
CONSENT, NATIONAL CIVIC REVIEW, 158-68 (Spring 1991) (discussing the disadvantages associated
With the traditional, adversarial pro forma citizen participation processes and the advantages to new
approaches to citizen participation).
29. The National Association of Secretaries of State is exploring war to reconnect citizens to the
political process. In early 1992, it created the National Commission or the Renewal of American

Democracy [hereinafter Project Democracy].

THE PORTLAND AGENDA,

supra note 27, at 1. Project

Democracy found that citizens are seeking fundamental change in how we practice politics; that
Americans are looking for meaningful ways to participate in the political process throughout the year,
not just during campaigns and elections; that they are searching for a sense of connection for
something argler than themselves, a sense of belon ng to a community; that they are struggling to
create a political process that can incorporate and refect the diversity of America and its many voices;
and that they are hoping that through politics poblems can be solved and a "can do" spirit restored.
Id. at 10-11. Project Democracy identified eight principles as a constellation of factors that must be
at work simultaneously to reconnect people with government. Id. These principles include:
1. "Citizens must have ongoing ways to participate[;]"
2. "Citizens must play a meaningful rolel;]"
3. "People must have public spaces to deliberate[;]"
4. "All voices of the citizenry must be heard[;]"
5. "rherocess must be open and credible[;]"
6. "Ia leaders must act as catalysts[;]"
7. "Communities must socialize and work together [; and]
8. "Communities must develop a culture of participation."
Id.
30. See RICHARD C. HARWOOD, MEANINCFUL CHAOS: How PEOPLE FORM RELATIONSHIPS
WITH PUBLIC CONCERNS (1993). The way people form relationships with public concerns has been

described as "meaningful chaos." Some common themes cut across this description:
[1.] Citizens lament the fragmentation and sense of isolation that seems to pervade
the way we think about and discuss public concerns; people have a keen instinct
for wanting to see and feel part of a larger picture that resembles how they
experience public concerns in their daily lives.
[2.] Citizens tend to enlarge, rather than narrow, the way they see and act on public
concerns; once engaged in public life, people's view of public concerns and their
involvement in them seems to grow-with one conversation spurring others,
one insight revealing new connections to other ideas and experiences, one
involvement leading to another.
[3.] Citizens bring their whole lives to the public arena-their past and present
experiences, their minds and emotions, their individualism and search for
commonly held values and aspirations; engaging citizens is a tightrope walk of
balancing these often competing factors.
[4.1
Coversation plays a central role inthe way in which citizens relate to public
concerns-it is through conversation that people learn from one another, that
problem solving occurs, and that a sense of hope springs forth for the future.
Talk is not cheap to people, as the old axiom goes; it is the valued currency of
their public life.
[5.] Imagination must be ever-present in public life; and citizens must be called
upon to use it-being able to put themselves in someone else's shoes, or see
possibilities in different situations. New possibilities emerge in public life as
people use their imagination.
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they treat citizens as passive consumers of information. Merely following
a series of sequential, mechanical steps intended to "win over" or "educate" citizens on a major policy proposal risks failing to engage them and
risks losing an opportunity for citizens to form a relationship with the
issue.
Community meetings are a new growth industry in North Dakota.
Other states face a similar phenomenon, which is largely an unreflective
attempt to consult with a broader public. Often based on the adversarial
public hearing model, the meetings encourage conflict between government leaders and citizens rather than mutual understanding. Many of
these efforts are merely "saluting sessions" through which support is
sought for decisions that are already made. Citizens recognize that there
is little opportunity to influence the outcome in these token processes.
They are nothing to celebrate.
The consensus processes of the Council use community meetings
and a variety of other participatory tools for connecting citizens in meaningful public dialogue with leaders. A partnership with the North Dakota
State University Extension Service provided an infrastructure to host and
replicate statewide community meetings. A series of statewide community meetings held in conjunction with the Council's Local Government
Negotiation, a consensus process that looked at the future of local government, provided experience and a potential model for strengthening North
Dakota's tradition of citizen participation. The meetings focused on conversations among local citizens, including youth, in the presence of Negotiation participants.
In those meetings, North Dakota citizens expressed appreciation for
the format of citizen discussion of important issues with a voice for student perspectives in the conversation. 3 ' They also appreciated the visible
Id. at 1-2.
Harwood observes that "mediating institutions," schools, churches, and neighborhood councils,
are key factors in addressing the challenges and opportunities for engaging citizens in critical public
issues. Id. at 39. These are the places where "people found other people with whom the could talk
and learn about public concerns; often it was these places that providea the launching pad for citizen
action; and it was from these places that some people begin to expand their horizons-taking an
initial interest in a public concern and broadening it to other concerns." Id.
31. See NORTH DAKOTA CONSENSUS COUNCIL, INC., Charting the Future of Local Government
in North Dakota: Summary of Community Meetings (1991). The meetings were formatted in a
unique way. As people arrived at the meeting, they were assigned random seats in several small
groups. This allowed people who normally did not visit or know each other to talk openly about local
government in their small group. Two leader participants in the Local Government Negotiation
moderated the meeting. The moderators described the meeting process to the participants. The
small groups were asked to discuss two questions relating to their perceptions of important functions
and roles of local government. The meeting materials used figurative graphics and cartooning with
imbedded narrative to communicate the questions for conversation. Time was allowed for discussion
in each small group, and one participant in each group acted as the reporter for the group. After this
small group discussion, the designated reporter or each group reported the small groups' responses
to the larger group. The moderator often asked for clarification of views provided by the reporter or
individual group members. A second round of questions then focused on what people want and
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note taking by the Consensus Council staff as part of the active listening
process with direct feedback to citizens through individual meeting summaries and statewide summaries of the discussion. They were concerned
about the lack of citizen involvement in local decision-making and suggested more opportunities that allow leaders to listen to citizens.
D.

IMPLEMENTING CONSENSUS

Talk is not cheap.3 2 And talk alone is not sufficient for the practical
implementation of consensus. Too often, people work together to identify
solutions but never see them implemented. There is a gap between talk
and action.
By design, consensus processes incorporate the participants' interests. The processes are supported by staff who mirror back to the participants the principles of their discussion in an augmented way that is
accountable to those interests. Talk of principle is tested by talk of implementation, and the principles are often adjusted when tested by talk of
implementation. Consensus processes undertake to narrow the gap
between talk and action by developing the basis for educational, constitutional, statutory, or administrative actions. Implementation is often easier
because the participants developed the agreement and view themselves as
responsible for seeing to it that their solution is implemented.
IV.

THE PRACTICE OF CUSTOMIZING PUBLIC POLICY
CONSENSUS PROCESSES

The Consensus Council emphasizes process planning and innovation,
careful process documentation, process assistance, agreement documentation, and process evaluation. This practical experience may assist other
jurisdictions as they assess the need to address gridlock and help public
processes work better. These are not rigid "cookie-cutter" consensus
processes. 3 Consensus processes are customized to reflect the unique
characteristics of the jurisdiction and the issue.
expect from local government. The small groups discussed these questions and again reported back
to the larger group. All views were summarized at the conclusion of the meeting. The Consensus
Council staff took detailed notes of the discussion for summay analysis and distribution to all citizens
who partici ated in the meetings and for use by leaders in their delibertions. There were summaries
prepared o each meeting. A statewide summary was prepared to reflect the views heard at all of the
meetings.
At each meeting site, a "Student Panel on Behalf of the Future," comprised primarily of local
high school students, provided youth perspectives on underlying values and future hopes for their
communities and the state. In a cultural environment that offers few intergenerational conversations
on public issues, the adults were genuinely interested in hearing what the youth had to say about their
future in North Dakota and their community.

32.

MATHEWS AND McAFEE,

supra note 20, at 17. Talk is action. Id.

33. Carpenter, Solving Community Problems, supra note 8, at 14.
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The Consensus Council has customized consensus processes for
issues in the areas of local government and the judicial and legislative
branches of state government, as well as several other substantive policy
areas. A consensus process involves learning from the perspective of each
participant. Flexibility is important, because it is impossible to anticipate
everything in a consensus process. In many of these processes, the intitial
design evolved as the participants became more familiar with the issues,
the process, and each other.
A.

LOCAL GOVERNMENT:

A NEGOTIATION BETWEEN KEY

STAKEHOLDERS

A consensus process called the "Local Government Negotiation" was
organized by the Council in September, 1990 to address the future role
and organization of local government in North Dakota. It was intended to
address issues of local government structure, function, and autonomy for
which resolution was difficult in the legislative process.
1. The Forum for Leader Negotiation
The Local Government Negotiation consisted of delegations from
the North Dakota League of Cities, including the North Dakota Recreation and Park Association; the North Dakota Association of Counties,
including the North Dakota Township Officers Association; the Governor's Office; and the leadership of the Legislative Assembly. Each delegation included elected or appointed leaders and a citizen member who
was not an elected official. The discussion leadership for the Negotiation
was provided by a team of two process moderators from the University of
North Dakota Conflict Resolution Center. These moderators were experienced in the field of conflict resolution. They did not express substantive
positions on local government issues, and they brought consensus building skills to the negotiation process. They used their skills to ensure that
all views were heard.'
34. See Barry Vickrey, Case Study: Public Involvement in Local Government Issues, as
published in Capturing the Energy of Conflict Through Consensus: Citizen Involvement in Social
Change in a Rural Environment, (Conflict Resolution Center, University of North Dakota, 1993) 1418. An important component of the collaborative culture is conflict resolution services that provide
opportunities for resolving conflict in communities by engaging people in appropriate dispute
resolution techniques. See generally William Potapchuk, Directory of Consultants Helping
Communities Collaborateand Consumer's Guide (Program for Community Problem Solving, Ohio
Commission on Dispute Resolution and Conflict Management, 4th ed. 1993). In North Dakota, the
Conflict Resolution Center of the University of North Dakota provides conflict resolution services to
clients. The Center was established in 1988 to provide a wide range of conflict resolution services in
the university setting and to the larger community of the state. The Center is equipped to provide
services which are supported by basic problem-solving processes and which are designed to be
responsive to the unique situations and needs of the client. The Center provides conflict analysis and
consensus building, group facilitation, workshops and seminars, mediation, and student peer
mediation.
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The Negotiation proved that fundamental agreements often take
time when knowledgeable leaders are faced with complex issues. The
Negotiation met formally for thirty-two days on nineteen separate occasions over a two-year period, and devoted twenty-two evenings to community meetings.
The Negotiation participants set the parameters of their discussion.
Initially, they focused on developing a draft vision statement for local government in the future and a mission statement to identify the elements
for achieving the vision. These difficult tasks provided a framework for
their study of issues and for interaction among citizens.
2.

Citizen Values Guide the Process

Early participation in the consensus process by citizens is critically
important. In the fall of 1991, the Negotiation took the draft vision and
mission statements to twelve community meetings3 5 as a framework for
conversation among local citizens about the values and basic direction for
local government. The participants in these community meetings discussed the basic question: what do we want from local government?
The participants expressed concern about local government's continued ability to maintain many traditional local services, such as: roads and
streets, fire protection, law enforcement, social services, recreation, and
cultural activities. There was great awareness that communities are
dependent on each other for future development and that they need to
work together. Agreement was expressed about the need for cooperation
within a city or county and for cooperation between cities and counties to
maintain or improve services and to reduce costs.
Citizens discussed what it will take for North Dakotans to work
together to achieve common goals and maintain a high quality of life.
There were widespread expressions of understanding that citizens and
leaders in all regions, east and west and urban and rural, think about the
good of the state as a whole and that leadership development for current
leaders and youth is an important part of building a sound future. Open
communication, citizen involvement in discussions, and respect for
diverse viewpoints were emphasized as essential for finding the common
ground for future community development. A positive attitude and the
right tools were identified as important components for the future development of local governments.
35. These community meetings were held in Bismarck, Devils Lake, Dickinson, Fargo, Grand
Forks, Hettinger, Jamestown, Lisbon, Minot, Napoleon, Rugby, and Williston. They were attended
by 513 North Dakotans representing 39 counties and 92 cities. LOCAL GOVERNMENT NECOTIATION,
Charting the Future of Local Government in North Dakota: Summary of Community Meetings
(North Dakota State University Extension Service, North Dakota Consensus Council, 1991).
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Identifying a Future Directionfor Local Government

Using the discussions at these first community meetings as a guide,36
the Local Government Negotiation reviewed the trends of the past in
local government, looked at the present constitutional and statutory
framework for local government,38 and reviewed important current trends
that will have a substantial future impact on local government. The discussion was robust and all participants found their initial views modified
by listening to the experience and viewpoints of others.
The participants came to this fundamental conclusion about the
future of local government in North Dakota:
It is better for local people to decide how their local governments should be structured to best serve the needs of the community. Local leaders and citizens have the leading role in
decisions about the renovation of their local governments. The
state has the supportive role of providing statutory tools so that
local government structure and processes can be discussed,
designed, and implemented at the local level.3 9

36. Id. There was also concern expressed by citizens about how to include more citizens in the
discussion about the future of communities, how to address negative or fearful attitudes about the
future, and the ability of people to improve their future. People want to find common ground for
cooperation. Id.
37. The importance of history and the development of a common story of local government in
North Dakota was intuitively obvious to the participants. A historian worked with the Negotiation to
prepare the first-ever statewide historical account of the trends in local governance. See Gerald G.
Newborg, Themes in the History of Local Government in North Dakota (North Dakota Consensus
Council, 1992). Within the history of local government in North Dakota, broad themes include
increased citizen participation in the public policy process, rising citizen expectations for local
government services, increasing complexity and greater recognition of complexity in the tasks of local
government, fundamental demographic change, greater state and federal involvement in local
overnment, and the ongoing tension among competing approaches to local decision-making
centralization versus decentralization of government services; statewide uniformity in standards
versus local autonomy). Id. at 54-57.
38. See NORTH DAKOTA CONSENSUS COUNCIL, INC., The Nature and ConstitutionalBasis of

Local Government in North Dakota (Oct. 1991). In reviewing the legal framework for local
government, the participants identified the major significance of the shift in state constitutional
emphasis from a prescribed structure of local government to necessary categories of functions and
services of local government. This shift in thinking occurred as a result of the adoption of a new
political subdivisions article to the North Dakota Constitution in 1982. The constitutional emphasis is
now on functions and services, rather than the particular offices of local government. See also NORTH
DAKOTA CONSENSUS COUNCIL, INC., Statutory Structure of County Government in North Dakota
(Oct. 1991); NORTH DAKOTA CONSENSUS COUNCIL, INC., Statutory Structure of City Government in
North Dakota (Nov. 1991); and NORTH DAKOTA CONSENSUS COUNCIL, INC., Statutory Structure of

Township Government in North Dakota (Oct. 1991).
39. NORTH DAKOTA CONSENSUS COUNCIL, INC., Building the Future of Local Government in
North Dakota: Report of the Local Government Negotiation (Jan. 1993), at 14 [hereinafter Building
the Future].
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While deceptively simple, this statement of appropriate state and local
roles provides a basis for setting the parameters and expectations for
future local government structure.4a
With this common understanding of appropriate state and local roles,
the Local Government Negotiation developed a construction metaphor of
"Blueprints" and a "Tool Chest" of tools for the future structural renovation of local government. The Blueprints are plural and local, recognizing
the importance of flexibility and the range of optional images of local government that any community may have for its future.4 ' The Tool Chest
recognizes the importance of optional statutory tools for local citizens to
tailor their local governance to local needs and resources.4 2
4.

More Citizen Values

The Negotiation brought these ideas to a second round of community meetings in the fall of 1992 at ten locations throughout the state.'
40. See NORTH DAKOTA CONSENSUS COUNCIL, INC., Local Government Powers: How Much
Local Autonomy? (Apr. 1992). The Local Government Negotiation also explored alternatives in local
autonomy. Id.
41. NORTH DAKOTA CONSENSUS COUNCIL, INC., Building the Future, supra note 39, at 22-24.
The range of Blueprints includes:
1. Tradition, which is the customary local governance of the past and the present;
2. Individual renovation, which involves an individual community using the tools
ven to it by the legislature to renovate its local government structure, including
e use of a home rule charter, office combinations or divisions, redesignation of
an office as elected or appointed, local agency reorganization, and cooperation
among agencies within a single unit of local government;
3. Cooperative service, which addresses service arrangements among local
governments, including the use of tools such as joint powers agreements to
cooperatively provide local government services on a function-by-function basis;
4. Structural partnerships, which involve structural relations hips among
communities, shared o ice functions, joint government, transfers of power, and
multi-county, multi-city, or county-city home rule;
5. Community enlargement, which involves structuring local governance within a
self-defined, but larger, natural trading and service area. Services may be
centralized or decentralized within that larger area. These arrangements may
include county combinations for regional local government and city government
networks.
Id. at 22-23.
42. See LOCAL GOVERNMENT NECOTIATION, Building the Futureof Local Government in North
Dakota: Summary of Community Meetings, 1992 (North Dakota State University Extension Service,
North Dakota Consensus Council, 1992). The basic principles underlying the development of tools
for local government include:
1. Local choice. The use of all tools are optional. Any local government and citizens
may choose to use, or not to use, any tool; and
2. Citizen consent. The use of the tools can be initiated by citizens or local
government leaders in a community. Any structural changes to the decisionmaking structure or process of local government are subject to popular election
or citizen referral.
Id. at 2-3.
43. These community meetings were held in Bismarck, Devils Lake, Dickinson, Hettinger,
Jamestown, Lisbon, Minot, Napoleon, Rugby, and Williston. The meetings were attended by 293
people representing 31 counties and 66 cities. Id. at 1.

1994]

PUBLIC POLICY CONSENSUS BUILDING

These meetings used the same general format of citizens talking to citizens in the presence of leaders to provide further testing of these ideas.
There was agreement by citizens at these meetings that the
Blueprints should be seen as flexible choices for local citizens and leaders,
and not as "top-down" changes mandated by the state. While each
Blueprint identifies important goals, they will likely be implemented gradually. People want the ability to choose what they want from different
Blueprints as they draft a Blueprint that best serves the needs of their
community. It was recognized that all communities share a common
charge to enhance their capacity for local leadership and local governance
to meet the needs of local citizens and to be responsive in the larger environment of changing conditions.
There was extensive conversation among citizens about the need for
new tools, and the modification of present tools for use in making the
Blueprints a reality for local governments. The tools discussed included
community advisory study processes for local citizens and leaders to study
the available options for renovating local government, cooperative service
agreements to allow local governments to perform functions or provide
services together, more procedural flexibility to use home rule, options for
joint government among local governments, procedures to implement the
constitutional authority for the transfer to the county of any power or
function of any other local government, and more flexibility in procedural
options for consolidating the boundaries of local governments.
There was concern among citizens that leaders and citizens need to
communicate better, become more knowledgeable about the options for
future governance, look with more open minds at the alternatives available to them, learn to build better leadership capacity in their communities with training and leadership development, and ensure that there is a
systematic way of sharing information among units of local government
and among local governments and citizens. Some suggested that citizens
and leaders also need advice and technical assistance for determining how
to best use the tools in their community. Others suggested that what is
necessary are visible "success stories" or models of successful use of the
tools by other communities and ways to educate both citizens and leaders
about what options the Legislative Assembly has given them for renovating their local governments.
5.

The Agreement

After listening to the conversation of local citizens, the leaders in the
Negotiation developed an agreement identifying flexible tools for local
leaders and citizens to renovate their local governments. Additional feedback on these tools was received through a request for comment to local
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government organizations and leaders. The resulting agreement was
made available to the public and subsequently introduced in the 1993
Legislative Assembly as House Bill number 1347.4 The bill, as amended,
passed the House by a vote of eighty-eight to seven and passed the Senate
by a vote of forty-one to five. On April 9, 1993, the bill was signed into
law by Governor Edward Schafer. The bill became effective on August 1,
1993.
6.

Tools for the Future

Local governments face new and increasingly difficult demographic,
technical, and fiscal challenges. Many of these challenges are shared with
other local governments and the state as a whole. Some are unique to
individual communities. Public leaders recognize the growing importance and complexity of these challenges and the need for new and flexible approaches to develop local governance structures and policies to
improve state policy toward local governments. Now communities have
the tools to explore local government innovation. 5
44. See 1993 N.D. Laws 401. The entire range of statutory tools available to local governments
is codified in the 'Tool Chest inventory." See N. D. CENT. CODE § 40-01.1-04 (Supp. 1993). House
Bill No. 1347 was introduced by Representative William Kretschmar and Senator David O'Connell.
45. The Mandan-Bismarck-Burleigh-Morton (MBBM) Joint Service Network, the Efficiency in
Government Committee of the city of Mandan and Morton County, cooperative service efforts
among Adams County and the city of Hettinger, and Richland County home rule are examples of
steps toward innovation that provide visible models for other local governments.
The MBBM Joint Service Network was created through a joint powers agreement between the
city of Mandan, the city of Bismarck, Burleigh County, Morton County, the Mandan School District,
the Bismarck School District, the Mandan Park District, and the Bismarck Park District. The North
Dakota Advisory Commission on Intergovernmental Relations assisted this effort with a local
government efficiency planning grant, matched with local financial sources. The Joint Service
Network provides an intergovernmental planning forum for the cooperative delivery of government
services in the Morton County and Burleigh County area. Since its creation in early 1993, the
network has established a record of successful joint ventures, including the creation of a joint pool for
collective investment, a joint bid process for major road equipment acquisition, the joint purchase of a
new ballot system for local elections, and a cooperative study of the impact of the two-year tax
exemption for new home construction. The network is exploring the possibility of a joint training
program for local government employees and other cooperative activities.
The Efficiency in Government Committee of Morton County and the city of Mandan was
established with a planning grant from the North Dakota Advisory Commission on Intergovernmental
Relations to study selected government services in Morton County and the city of Mandan. The
purpose of the committee is to make recommendations to the city and county commissions for
improving the quality and efficiency of their services. This is an example of continuing strategic
collaboration among local governments and the recognition that there is more to be gained by
collaboration than by contention and competitiveness. Their study resulted in the recognition of an
already impressive number of cooperative agreements between Morton County, the city of Mandan,
and other local governments. The study resulted in specific recommendations involving correctional
facilities, emergency management dispatch services, the functional arrangement of city and county
auditor's duties, computer technology and information services, property assessing, planning, and
building inspections, park and recreation services, facilities, roads, streets, and equipment, and library
services. See NORTH DAKOTA CONSENSUS COUNCIL, INC., A Study of Selected Government Services
in Morton County and the City of Mandan, (Nov. 1993).
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TRIAL COURT UNIFICATION:

WRITrEN CONSULTATION

MODEL

A consensus process initiated by the Council to address structural
issues in the state's judicial system produced a different model, tailored to
a timely opportunity.4 6
1. EarlierSteps Toward a Unified Judicial System
In 1976, the North Dakota Judicial System and the Legislative
Assembly began implementing a new judicial article of the North Dakota
Constitution calling for a "unified judicial system."47 Those efforts produced a new county court system, 48 a flexible court of appeals, 49 and state
funding for district courts. The remaining intractable issue of structure in
the judicial branch was the need for developing a single trial court of
general jurisdiction to replace the existing two-tier system of district and
county courts.
The issue was presented in an atmosphere filled with advocates for
reducing the total number of judges and uncertainty within the Judicial
System regarding the mechanism for combining county courts and district
courts into a single trial court. An interim committee of the Legislative
Council recommended legislation to the 1991 Legislative Assembly,
46. See NORTH DAKOTA CONSENSUS COUNCIL, INC., A North Dakota Consensus ForTial Court
Unification And Reduction In The Number of Judgeships Over The Decade: 1991 House Bill No.
1517 (May 1991) [hereinafter COURT UNIFICATION I(discussing the consensus process and review of
the legislative deliberation).
47. See N.D. CONST. art. VI, § 1. The new judicial article establishes a "unified judicial system"
consisting of". . . a supreme court, a district court, and such other courts as may be provided by law."
Id. An early effort to create a single trial court of general jurisdiction resulted from a joint study by
the Legislative Council and the Judicial Council in 1977-78. See REPORT OF THE NORTH DAKOTA
LECISLATIVE COUNCIL, Forty-Sixth Legislative Assembly (Judicial System Committee) 105-12. The

study resulted in the introduction of 1979 House Bill No. 1066, which would have created a threetiered court system consisting of the Supreme Court, district courts, and municipal courts. House
Bill No. 1066 was passed by the House of Representatives but defeated narrowly in the Senate.
48. As the result of a Legislative Council study, two bills providing for the establishment of a
single county court for each county were introduced and passed in the 1981 Legislative Assembly.
See REPORT OF THE LEGISLATIVE COUNCIL, Forty-Seventh Legislative Assembly (Judiciary "A"
Committee) 69-71; 1981 N.D.Laws 319, 320. House Bill Nos. 1060 and 1061 (1981) were designed
to simplify the county court structure and strengthen county court services. Pursuant to this
legislation, a new county court in each county replaced the prior system of county courts, county
justice courts, and county courts of increased jurisdiction.
49. See 1987 N.D. Laws 374, as amended by 1989 N.D. Laws 379 and 1993 N.D. Laws 24, § 6.
The flexible, temporary court of appeals is a unique mechanism designed to address variations in the
workload of the Supreme Court. 1987 N.D. Laws 374, § 1. The legislation allows the Supreme Court
to assign active or retired district judges, retired supreme court justices, and lawyers to serve on
three-judge panels of the court of appeals "if the chief justice certifies to the governor that the
supreme court has disposed of two hundred and fifty cases in the twelve months preceding
September first of any year." Id. § 2. See REPORT OF THE LEGISLATIVE COUNCIL, Fiftieth Legislative

Assembly (Court Services Committee) 63-66 (discussing the circumstances that led to the creation of
the flexible, temporary court of appeals).
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notwithstanding that all major stakeholders withheld support for the
legislation.50
2.

The Consensus Process and Resulting Agreement

The Consensus Council initiated a consensus process in October
1990 to meet this challenge. Based on the important previous discussions, documents were prepared reflecting possible consensus premises,
criteria for agreement, and implementation chronology. These documents were circulated widely within the legal system and to county and
state government officials and other citizens for comment. Based upon
the responses to this request, revisions were made in the proposed documents to reflect an emerging consensus.5 1 The high level of specificity of
50. Minutes of the Budget Committee on Government Administration, Oct. 16, 1990, North
Dakota Legislative Council. Significant discussion within the North Dakota Judicial System in 1988
regarding testablishment of a single level trial court of general jurisdiction resulted in the adoption
of a study resolution by the 1989 Legislative Assembly which implicitly included this subject for study
during the 1989-90 interim by a committee of the Iegislative Council. REPORT OF THE NORTH
DAKOTA LEGISLATIVE COUNCIL, Fifty-Second Legislative Assembly, 39-42. Following the close of
the 1989 Legislative Session, the chair of the North Dakota Judicial Conference appointed an Ad Hoc
Commission on Court Unification. Id. The Legislative Council's 1989-90 Interim Budget
Committee on Government Administration discussed the consolidation of county courts and district
courts in North Dakota with representatives of the Ad Hoc Commission. Id. However vigorous the
discussion, a basic agreement was not achieved among stakeholders within the legal system of North
Dakota regarding the bill draft approved by the Committee. Id.
51. The basic premises identified through the Request for Comment process were:
1. There should be established in North Dakota a single trial court of general
jurisdiction, known as the district court, to replace the state's current two-tiered
trial court system of district courts and county courts.
2. The single trial court of general jurisdiction should be designed for efficient
court services for the convenience of North Dakota citizens and not solely for
the convenience of lawyers and judges in the state.
3. The judges of the single trial court of general jurisdiction should be located so as
to provide all citizens, including those citizens residing in rural areas, with
reasonable, effective access to trial court services through the appropriate
distribution of judgeship chambers in rural areas.
4. The single trial court ofgeneral jurisdiction should include an adequate number
of judgeships to ensure that the judicial needs of the state are met.
5. The single trial court of general jurisdiction should cost no more than necessary
to create high quality, efficient trial court services for North Dakota citizens.
6. Decisions regarding any changes to judicial district boundaries should remain
within the judicial branch and decisions regarding the number of authorized
judgeships should remain within the legislative branch in order to preserve the
present division of power between these branches of government.
7. In establishing a single trial court of general jurisdiction, a simple transition
process should be implemented which does not disrupt, or create uncertainty
about, judicial roles after le islative action and before final implementation.
8. The transition to a single tria court of general jurisdiction should permit present
county court judges to complete their elected terms.
9. In establishing additional district court judgeships, the number of additional
district court judgeships should equal the number of previously existing county
court judgeships on either January 1, 1991, or January 1, 1994, whichever date
on which there are fewer county judges, with a mechanism for subsequent
reduction in the number of district court judgeships on or after January 2, 1995,
on the occasion of judgeship vacancies, under the supervision of the Supreme
Court, to reach a numerical goal for district court judgeships set by the
Legislative Assembly.
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the responses to this request for comment provided the basis for the crafting of a bill draft, which was circulated along with revised premises, criteria, and chronology statements for further discussion and comment.
Based upon the second round of responses, a revised set of documents
and a revised bill draft reflecting the basic agreement among the parties
were published for review by all parties and the public.
The key features of the agreement were a four-year transition process for the abolition of county court judgeships and the creation of an
equal number of district court judgeships, a process that began immediately for reducing the overall number of judgeships through a nondisruptive attrition mechanism supervised by the Supreme Court, a judicial
chambers location formula that ensured rural court services by requiring
that thirty percent of the chambers be located in rural areas, and a natural
transition process for the reallocation of court revenues among the counties and the state.
3.

Implementing the Agreement for a Unified Judicial System

The agreement was introduced in the 1991 Legislative Assembly
under bipartisan sponsorship in the form of two bills providing both sub-

NORTH

10. No increase should occur in the number of judgeships comprising the single trial
court of general jurisdiction during the transition period.
11. In establishing a single trial court of general jurisdiction, no reduction in
reasonable, effective access to rural court services should occur due to the
location or relocation of judicial chambers.
12. In establishing a single trial court of general jurisdiction, the number of judicial
referees should be reduced as judicial referee vacancies occur by attrition and
the functions of judicial referees should be incrementally transferred
administratively to dstrict court judgeships.
13. The single trial court of general jurisdiction should permit administrative
mechanisms for equalizing judge workloads.
14. The judges of the single trial court of general jurisdiction should receive equal
compensation and presiding judges should receive equal compensation.
15. The single trial court of general jurisdiction should permit implementation of a
uniform court data reporting system.
16. There should be no change in the present division of revenues from county
court proceedings between counties and the state.
17. All district court judges should participate in the election of the Chief Justice of
the Supreme Court.
18. There should be a deliberate transition process to minimize the unnecessary
effects on the work of current district court judges.
19. Clerks of county court should be administratively integrated into the offices of
the respective clerk of district court, which would remain county funded, but
may become state funded pursuant to the procedure in Section 11-17-11 [of the
North Dakota Century Code].
20. Administrative means should be found to permit the option of judges to limit
their subject matter jurisdiction to that which each judge had prior to January 2,
1995, for a short period.
21. Equipment, furnishings, and law libraries of the county courts should remain for
the use of the district court of the county until no longer needed, and then
revert to the county.
DAKOTA CONSENSUS COUNCIL, INC., Court Unification,supra note 46, at 4-5.
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stantive 52 and technical53 provisions for accomplishing trial court unification and reduction in the number of judgeships. The resulting bill was
approved by the 1991 Legislative Assembly.' It established a single trial
court of general jurisdiction to become effective in 1995 and sets a goal
for the reduction of judgeships from fifty-three to forty-two over the decade ending January 1, 2001.11 This legislation represents a significant
step toward realization of a unified judicial system as expressed in the
judicial article to the state constitution and marks the beginning of a "new
era" for the state's judicial system.5 6
The Judicial System and Legislative Assembly have worked cooperatively and diligently in implementing the legislation. These implementation efforts have been led by the Judicial System's Court Services
Administration Committee5 7 and the Legislative Council's interim Court
58
Services Committee.
52. See H. R. No. 1516 (1991). The bill was introduced by Representatives William Kretschmar
and John Schneider, and Senators Wayne Stenehjem and James Maxson.
53. See H. R. No. 1517 (1991).
54. See 1991 N.D. Laws 326. The substantive provisions of House Bill No. 1516, as amended,
were incorporated during the legislative process into House Bill No. 1517 prior to passage. See
Minutes ofthe Conference Committee on H.R. No. 1517 (April 6, 1991); Journal of the House, FiftySecond Legislative Assembly 1824-36; Journal of the Senate, Fifty-Second Legislative Assembly 165567.
55. Id. The original agreement specified the decade goal for the reduction in the number of
judgeships to 46. The 1991 Legislative Assembly, however, amended the bill to specify a goal of 42
judgeships by Januasy 1, 2001. 1991 N.D. Laws 326. N.D. CENT. CODE § 27-05-01(2) (1991). The
attrition mechanism has proven to be an effective tool for use by the Supreme Court to accomplish
the reduction in the number of judgeships. Since implementation of this mechanism, the number of
judgeships has been reduced from fifty-three to forty-eight, more than one year ahead of the interim
reduction goals set by the Legislative Assembly. See N.D. CENT. CODE § 27-05-02.1 (3)(a) (Supp.
1993).
56. Chief Justice Ralph J. Erickstad (ret.), State of the JudiciaryMessage to the 53rd Legislative
Assembly, Jan. 6, 1993, 18-19.
57. Following the close of the 1991 legislative session, the North Dakota Supreme Court
requested the Court Services Administration Committee, one of the court's advisory committees to
study House Bill number 1517 and make the necessary recommendations for its orderly
implementation. As a result of its analysis, the Committee recommended, and the Supreme Court
subsequently adopted, a procedure for designating initial judicial term assignments and chamber
designations for new judgeships, see N.D. ADMIN. R. 7; a procedure for assessing the disposition of
judgeship vacancies, see id. at 7.2; and a marginal realignment of judicial district boundaries, see id. at
6.
58. The Legislative Council's interim committee worked closely with the judicial system's Court
Services Administration Committee. See REPORT OF THE NORTH DAKOTA LEGISLATIVE COUNCIL,
Fifty-Third Legislative Assembly, 83-87. The Legislative Council's interim committee looked to the
Court Services Administration Committee for analysis and recommendations on the substantive
policy issues. To further strengthen the liaison relationship and collaborative discussion, the Supreme
Court appointed representatives from the Legislative Council's interim committee to the Court
Services Administration Committee. The collaborative relationship that was developed between the
Court Services Administration Committee and the Legislative Council's interim Court Services
Committee serves as a model for effective mechanisms to deal with issues of importance to both
branches, while at the same time recognizing constitutional separation of powers. See Linda K. Ridge
et al., Legislative-JudicialRelations: Seeking a New Partnership-Guidebook
for Legislative-Judicial
Relations 1992 (State Justice Institute, Mar. 1992). This collaborative relationship continues through
the 1993-94 interim. See Minutes of the Court Services Committee, May 10, 1994, North Dakota
Legislative Council.
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This implementation experience confirms that major change in a
major structure of state government can be accomplished by the Legislative Assembly through a cooperative effort in a public environment.
Long-awaited change need not await a crisis, scandal, or collapse of essential public services. This experience also confirms that time is an important resource in the implementation of major structural changes. Time
can be allocated before final implementation by providing phased opportunities for policy makers to subsequently review and fine-tune the major
changes in policy direction without disrupting the commitment to the
common goal. The reasonable expectations of the major stakeholders on
an issue can be incorporated in the policy proposal. This recognition by
the Legislative Assembly of human need reduces public acrimony and
affirms the cooperative spirit of the solution even when the change
required is fundamental and personal.
C.

PUBLIC EDUCATION:

A

PRECURSOR

The Education Action Commission was created in March 1990 by
Governor George Sinner at the request of a number of state education
and parent organizations. 59 The participants agreed on a future direction
for public elementary and secondary education through a consensus pro59. See generally EDUCATION ACTION COMMISSION OF THE NORTH DAKOTA CONSENSUS
Public Elementary and Secondary Education for North Dakota: A Vision and
Consensus for Action (Jan. 1991) Ihereinafter EDUCATION ACTION COMMISSION]; see also NORTH
COUNCIL, INC.,

DAKOTA CONSENSUS COUNCIL, INC.,

North Dakota Schools Look to the Future (1991) (discussing

this consensus process and the resulting consensus and implementation vehicles). A number of
education organizations, including the North Dakota Council of School Administrators, the North
Dakota Education Association, the North Dakota Parent-Teacher Association, and the North Dakota
School Boards Association, called for the creation of a "blue ribbon" committee to address the future
of elementary and secondary education in North Dakota. The resulting Education Action
Commission represented a broad variety of viewpoints, stakeholders, and leaders in public education
in North Dakota, including: parents, teachers, business owners, labor representatives, legislators,
state and local school administrators, and executive branch officials. Relying in part on the previous
work of the North Dakota Education Advancement Task Force and other technical assistance, the
Commission prepared a preliminary document addressing the future direction of public elementary
and secondary education in North Dakota. That document was submitted for public discussion and
comment at a statewide Summit on Excellence in Education and in eight community meetings across
the state in Bismarck, Dickinson, Grand Forks, Fargo, LaMoure, Minot, New Town, and New
Rockford during 1990.
Based on this public input and further deliberation, the Commission prepared a revised
document, offering basic premises and more specific preliminary recommendations in the areas of
education quality, structure, and finance. The revised document served as a focus for bringing
together over 100 education leaders and state citizens from diverse backgrounds for a statewide
consensus-building event facilitated by members of the University of North Dakota Conflict
Resolution Center. See Donna Turner Hudson, Education Action Commission, published in
Capturingthe Energy of Conflict Through Consensus: Citizen Involvement in Social Change in a
Rural Environment (Conflict Resolution Center, University of North Dakota, 1993) 9-13. These
efforts at listening to what North Dakota people envision as the future of public elementary and
secondary education were designed to clarify common premises and areas o agreement.
The Conflict Resolution Center later provided facilitation services to the Commission. Through
this process of study, meetings, and consensus building, the Commission deliberated on a goal anda
series of recommendations that were introduced in the 1991 Legislative Assembly by individual
legislators. Id.
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cess reflecting traditional notions of "blue-ribbon" coalition building. The
Council agreed to assist in bringing this process to closure. Late in the
process, the Council was not involved in the planning, initial deliberations, or the regional meeting process of the Commission.
In the face of divided views, the Commission developed a willingness
to explore new, less adversarial approaches to citizen participation with
the assistance of the Conflict Resolution Center. This resulted in significant consensus at that time on a new basic direction for public education
in North Dakota.
A consensus strategy for achieving the goal of ensuring that North
Dakota's youth complete high school with the knowledge and skills they
need for life and work in the twenty-first century included:
1. Improving the quality of education for children through
emphasis on the academic performance, inter-disciplinary
curriculum, a broad array of instructional practices, participatory school decision-making, and professional staff
development;
2. Improving the education structure through cooperative use
of new technologies, the conformance of geographical
boundaries for delivery of supplemental education services
leading to the establishment of regional education resource
centers, the development of more cooperative arrangements
between school districts and other government and community services, an extension of teacher-student contact time
and teacher contract days, and further study to determine
the most effective and efficient organization for administration of the state's entire public educational system; and
3. Improving the way education is financed through an increase
each year in the state's share of support for public elementary and secondary education and greater equity and stability
in state aid to school districts.
The participating leaders identified a legislative implementation plan
for the decade beginning in 1991. The 1991 Legislative Assembly then
approved legislation providing a process for developing state-wide academic performance standards for students, assessment methods, and the
development of broader participation in school decision-making
processes.6°
While approval of these initial components in the implementation
plan occurred in 1991, issues associated with education reform have
60. See N. D. CENT.

CODE

§§ 15-21-04.5, 15-21-04.6, and 15-29-08.3 (1993).
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become increasingly divisive. 6 ' The broad agreement sought by the Education Action Commission has not been reached. A concerted citizen
effort temporarily blocked
the processes for development of student per62
formance standards.
The North Dakota Supreme Court sustained the district court's findthe state's education funding formula was unconstitutional.6
that
ing
However, the public environment for looking at some equitable change in
the formula seems to have improved. The process and incentives developed for restructuring school districts, while not seeing widespread use,
have resulted in some consolidation of education services. Demographic
changes, parental expectations, local cooperative efforts in providing education services, and technological linkages and innovation are increasing.
The development of strategies for improving education is a continuing process that is subject to change as change occurs in the consensus of
North Dakota's citizens. 64 Many lessons were learned from the Council's
involvement in this partial, first effort. The importance of adequate time
for consensus building and assurance that all views are heard and understood became important benchmarks for future consensus processes.
D.

LEGISLATIVE BRANCH:

HARNESSING EXPERIENCE

In the fall of 1991, the Council established a consensus process to
assess the present and future challenges to the public environment and
the future people, structure, process, and performance of the legislative
branch. The 1990 federal census and the process resulting in the successful redistricting of the North Dakota Legislative Assembly provided an
opportunity of heightened public awareness to address issues about the
legislative institution. This consensus process called the "Legislative
Branch Consultation" consists of persons with distinguished experience in
the Legislative Assembly as legislators, executive branch officials, and lob61. See Lanny Proffer, A Vion of Competence, 20, No. 2 State Legislatures, National
Conference of State Legislatures (Feb. 1994) 12, 12-16 (discussing local, state, and national efforts to
develop academic standards and the opposition to those efforts).
62. Senate Bill No. 2181, a 1993 bill, introduced at the request of the North Dakota Department
of Public Instruction, would have provided a process or the development, and optional
implementation by school districts, of academic performance standards for students and assessment
methods of student performance. The bill wouldhave resulted in the development of administrative
rules setting the standards and procedures for local school districts to voluntarily align their
curriculum, instructional practices, and assessments with the academic standards. The bill provided a
supplemental public input process for discussion prior to the development of the rules in addition to
the normal administrative rulemaking process pursuant to Chapter 28-32 of the North Dakota
Century Code. The bill was defeated in the House. After considerable debate, the 1993 Legislative
Assembly postponed the 1991 legislation for implementation of student performance standards until
the 1997-99 biennium. See 1993 N.D. Laws 170.
63. Bismarck Pub. Sch. Dist. No. 1 v. State, 511 N.W. 2d 247, 263 (N.D. 1994).
64. EDUCATION ACTION COMMISSION, supra note 59.
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byists. All participants were selected on the basis that they did not anticipate future legislative experience. Current legislators advise the process.
The issues surrounding the legislative institution do not have a narrow constituency base, as all citizens feel the impact of the Legislative
Assembly's work. The experience leveraged in this consensus process recognized this reality. The process was uniquely adapted to address the
important issue of public and legislator credibility. This credibility must
be certain from the view of current legislators who may act on the resulting agreement. It must also be certain from the view of citizens and their
perception of reform efforts that come from current legislators. The participants in this forum are respected outsiders who have the trust of
insiders. 6 5
The leader consultation is using a number of approaches to provide
opportunities for broad public participation in developing agreement on
the future direction of the legislative branch. These approaches involve
peer-to-peer interviews by the Consultation participants with other leaders, advisory focus group meetings, community meetings, and a series of
requests for comment to current legislators.
The participants are formulating a vision for the legislative branch.
They are identifying trends impacting the legislative institution, assessing
its current strengths and weaknesses, and identifying elements of the history of the Legislative Assembly. 6 They will articulate themes for emerging agreement, and identify specific ways to strengthen the legislative
environment and its people, process, structure, and performance.
E.

OPPORTUNITY FORUMS: EXPLORING CONSENSUS PROCESSES
IN DIVERSE POLICY AREAS

Along with the major consensus processes designated by the Council's board of directors, a number of opportunities for additional consensus processes have assisted in creating a knowledgeable, experienced, and
receptive public environment for consensus building in North Dakota.
65. Any process designed to look at improvements in legislative life "must originate within the
state and be a product of at state's political culture and a realistic assessment of its political needs."
EUGENE W. HICKOK, JR., THE REFORM OF STATE LECISLATURES AND THE CHANGING CHARACTER

REPRESENTATION 139 (1992). A citizen-based process is imperative. Id. This was recognized in
North Dakota, with legislative recommendations in 1967 for the establishment of a committee
composed of citizens and legislators to make a broad study of the North Dakota Legislative Assembly.
See REPORT OF THE NORTH DAKOTA LEGISLATIVE RESEARCH COMMITTEE, Fortieth Legislative
Assembly, 47-48 (1967).
66. See Gerald Newborg, Draft, North Dakota Legislative Assembly History: It's About Time
(1994).
67. See Leader's Letter (National Conference of State Legislatures, Denver, Co.), May 29, 1992
(describing some of the issues being discussed as part of the Consensus Council's Legislative Branch
Consultation); Minutes of the Legislative Management Committee, May 24, 1994, North Dakota
Legislative Council (describing a presentation by members of the Legislative Branch Consultation on
statewide community meetings held in 1994 and other citizen involvement).
OF
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These processes provide opportunities for learning about the application
of consensus processes to other difficult public policy issues.
1. Consensus Rulemaking for Health Care Provider
Cooperative Agreements
An opportunity to develop a consensus administrative rulemaking
process occurred in late 1993. The Health Care Providers Antitrust Protection Forum is a consensus rulemaking model initiated at the request of
the North Dakota Department of Health and Consolidated Laboratories
and the North Dakota Attorney General's office to implement legislation
enacted by the 1993 Legislative Assembly that provides antitrust protection for cooperative agreements among health care providers.68
This negotiated or consensus rulemaking process was established to
prepare a practical certification process for cooperative agreements
among health care providers and to ensure state action immunity for
North Dakota health care providers who participate in developing agreements that benefit public consumers. Over a period of two months, the
participants developed a package of proposed rules for consideration in
the normal rulemaking process. In the negotiated or consensus rulemaking process, sustained face-to-face interaction between the major stakeholders occurs before the rule is submitted to the conventional public
hearing process. This form of rulemaking strengthens the rulemaking
process by broadening ownership of the process that leads to the making
of rules. Normally, an agency unilaterally proposes rules. Then, parties
with significant affected interests participate in a public hearing process
that occurs after the rules are developed.69 This consensual approach to
rulemaking can produce rules that are more pragmatic and generally
more acceptable to all parties. The rules can be made "in less time, at
lower cost, and with less litigation." °

68. See N.D. CENT. CODE Ch. 23-17.5 (Supp. 1993); Federal Trade Comm'n v. Ticor Title Ins.
Co., 112 S. Ct. 2169 (1992); Patrick v. Burget, 486 U.S. 94 (1988). This forum includes
representatives from the Department of Health and Consolidated Laboratories, the North Dakota
Medical Association, other domestic insurers, self-insured employees, the North Dakota Insurance
Department, the North Dakota Long-Term Care Association, the North Dakota Hospital Association,
the North Dakota Attorney General's office, Blue Cross-Blue Shield of North Dakota, the North
Dakota Public Employees Retirement System, and North Dakota legislative representatives.
69. See N.D. CENT. CODE Ch. 28-32 (1991 & Supp. 1993) (codifying the Administrative
Agencies Practice Act).
70. See MCDANIEL, supra note 25, at 10.
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Life-Sustaining Medical Treatment Decision-making
Agreement

The Life-Sustaining Medical Treatment Decision-Making Forum
provided an opportunity for a consensus process on a difficult and complex public policy issue with few prior relationships among the parties.7 1
The initial goal of the Forum was to explore a common approach to
providing guidelines for state courts in making decisions regarding lifesustaining medical treatment.7 2
In the course of discussion, a growing comfort and confidence
among the participants allowed them to identify areas of common ground
and establish a set of principles 73 to guide the development of agreed
language for proposed revisions to Chapter 23-06.4 of the North Dakota
Century Code, the Uniform Rights of Terminally Ill (Living Will) Act,
regarding decisions about the administration of nutrition or hydration to
71. The forum was established among representatives of the North Dakota Hospice
Organization, the North Dakota Judicial System, the North Dakota Nurses Association, North Daota
Right to Life, the North Dakota Department of Human Services, the North Dakota Bar Association,
the North Dakota Association of Retired Persons, the North Dakota Catholic Conference, the North
Dakota Medical Association, the North Dakota Hospital Association, North Dakota Lutheran Social
Services, and the North Dakota Long Term Care Association. The Forum met over a period of 13
months during 1991 and 1992.
72. See NATIONAL CENTER FOR STATE COURTS, GUIDELINES FOR STATE COURT DECISION

1991).
73. The forum identified the following principles for the development of statutory language
regarding nutrition and hydration in the revision of the Uniform Rights of the Terminally I11
Act in
North Dakota Century Code Chapter 23-06.4:
1. Clarity of statement;
2. Simplicity for ease of comprehension;
3. Predictability of application;
4. Maintenance of the general presumption that nutrition and hydration are in the
best interests of a patient in a terminal condition;
5. Separation of the concepts of nutrition and hydration;
6. Required action to provide, withhold, or terminate nutrition or hydration, or
both, pursuant to a written declaration that reflects the declarant's understanding
of both the possible positive and negative consequences of nutrition or hydration;
7. Creation ofa person's option to decline to make a declaration regarding the
administration of nutrition or hydration;
8. Authorization of discretionary action to withhold or terminate nutrition or
hydration, in the absence of a written declaration, if there is a determination by
the attending physician of:
a. An inability ofthe patient to physically assimilate nutrition or hydration;
b. Unreasonable pain to the patient caused by the administration of nutrition or
hydration;
c. Physical harm to the patient caused by the administration of nutrition or
hydration; or
d. A terminal condition in which nutrition or hydration would only prolong the
dying process.
Minutes of the Senate and House Human Services Committees, Senate Bill No. 2394 (1993) (written
testimony).
Senate Bill No. 2394, as introduced, incorporated all of these principles. Subsequent amendments to the bill modified the criteria for decision-making in the absence of a written declaration to
remove the authority to withhold nutrition or hydration if it would only prolong the process of dying.
The subsequent amendments also modified' the authority to withhold nutrition or hydration due to
"unreasonable physical pain," rather than the more expansive "unreasonable pain." Id.
MAKING IN AUTHORIZING OR WITHHOLDING LIFE-SUSTAINING MEDICAL TREATMENT (West
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terminally ill patients. The agreement was transformed into legislation in
the 1993 Legislative Assembly.' 4
The Life-Sustaining Medical Treatment Decision-Making Forum is
an example of the unanticipated movement of diverse interests in identifying common ground which is only possible in the sustained, active listening environment of a consensus process. Frequently, the result is that
the range of opinion proves to be narrower, and the common ground
broader, than anyone anticipated. The establishment of working relationships creates a basis for future cooperative projects.
V.

ADDRESSING CHALLENGES TO PUBLIC POLICY
CONSENSUS BUILDING

Like the history of many innovations in our public life, challenges
must be addressed in making effective, new tools available to solve
problems. The development of public policy consensus building also
faces challenges.
A.

PUBLIC LEADERS RETAIN THEIR LEGAL RESPONSIBILITY AND
AUTHORITY IN CONSENSUS PROCESSES

Some may argue that public policy consensus processes transfer the
legal responsibility of public leaders or imply abdication of their authority.
However, consensus processes are fully consistent with the constitutional
and statutory responsibilities of government officials. Any public official
who initiates or agrees to participate in consensus processes does not
abdicate power over the outcome. A public policy agreement resulting
from a consensus process is subject to review, modification, and approval
by public leaders in the Legislative Assembly or other customary public
policy forums. Elected leaders are free to accept, modify, or reject products that result from consensus processes. An agreement developed in a
consensus process may be accurate or erroneous, compelling or weak. It
is likely to be stronger, more comprehensive, and more practical, however, when there is broad participation of diverse viewpoints in its development. The products of public policy consensus building remain subject
to existing political processes and do not change the legal authority of
public leaders.

74. See 1993 N.D. Laws 251.
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PUBLIC POLICY CONSENSUS PROCESSES SUPPLEMENT THE
DEMOCRATIC PROCESS

Some may argue that consensus processes attempt to replace legislative and administrative processes or are intended to circumvent and
thwart democratic public discussions. However, consensus processes support and supplement the processes of republican government. Consensus
processes actually assist leaders in their representative tasks of vision
identification, information gathering, relationship building, agreement
development, and program implementation planning. These processes
assist leaders and citizens in broader, deeper, and more inclusive conversation about important issues in order to form and test visions and agreements for consideration in democratic processes.
C.

PUBLIC POLICY CONSENSUS PROCESSES CAN BE NURTURED
BY A TRUSTEESHIP OF PUBLIC AND PRIVATE LEADERS

Some may argue that the trustee governance of consensus processes
constitutes unelected government. However, the trustee governance
includes both elected and unelected leadership that identify issues for
consensus building. Neither the consensus processes nor the institution
are government. The products of public policy consensus building support elected government. Elected government has the final say on
whether a consensus is implemented.
D.

STAFF ASSISTANCE FOR PUBLIC POLICY CONSENSUS
PROCESSES IS ACCOUNTABLE

Some may argue that the staff assistance to the consensus process is
not accountable. However, the staff is held accountable for both the general creativity and effectiveness of the process by the trusteeship of public
and private leaders and the participants in each consensus process. The
staff is not assigned to produce a particular product by the board. The
leaders and citizens who participate in the consensus process control the
product. The staff assist in preparation of products only when requested.
Any steps toward the implementation of the product are controlled by
elected leaders.
E.

PUBLIC POLICY CONSENSUS PROCESSES TAKE TIME AND
REQUIRE PARTICIPATION AND PATIENCE

Some may argue that consensus processes take too much time.
However, the amount of patience, time, and participation that is required
is proportionate to the difficulty of the public policy issues. Temptations
do exist to explore other avenues that seem to offer a quicker solution.
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Intractable policy issues that have not been resolved to the satisfaction of
the parties often shift from one quick forum to the next adding to the
accumulated frustration of all the parties.
The use of public policy consensus processes can alleviate future disputes that take even more time. The focus on collaboration and mutual
gains can strengthen relationships and understanding between parties
making it easier for those parties to work out differences and avoid future
problems. Even when a consensus process is used and agreement is not
reached, the issues become more clearly understood and the relationships
between the affected parties are often improved, making resolution of
those issues easier in future forums or in traditional public processes.
F.

THE PRIVATE SECTOR IS AN ESSENTIAL PART OF PUBLIC
POLICY DEVELOPMENT

Some may argue that the private sector, including for-profit business
and nonprofit organizations, should not play a role in processes that assist
public policy development. However, the private sector is a valuable
resource for developing and maintaining open, substantive, and continuing communication between people and their government. While government holds the final responsibility for public policy decision-making,
the government depends on private sector organizations and individuals
as active partners in almost every important area of public need.
G.

PUBLIC POLICY CONSENSUS PROCESSES ARE CREDIBLE AND
USEFUL FORUMS FOR PUBLIC POLICY DEVELOPMENT

Some may argue that consensus processes are manipulative and
serve to dilute the role of the individual in the asserted "collective compromise" of consensus building. However, the participation of all parties
in a consensus process is voluntary. The premises of those who challenge
the credibility of consensus processes on this basis include: denial of the
reality or the possibility of good motives of public leaders and citizens in
seeking agreements in the public interest; denial of the reality or the possibility of fruitful, civil conversations among citizens with diverse views
about important public matters; denial of the reality or the possibility of
progress in resolving public issues through consultation between leaders
and citizens; denial of the possibility of a constructive role of neutral institutions of integrity in bringing citizens and leaders together to talk about
important issues; denial of the corporate wisdom of citizens with different
life experiences in conversation about important issues that exceeds that
of the individual experience.
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PUBLIC POLICY CONSENSUS PROCESSES REMAIN PREMISED

ON FOSTERING THE WILL OF THE MAJORITY

Some may argue that consensus processes are designed to thwart the
will of the majority. However, consensus processes contribute to identifying the agreement of the majority. Participation in a consensus process
does not ensure acceptance of minority viewpoints. It does ensure that
there is an opportunity for those views to be shared and heard. While
minority viewpoints and all other expressed values may be incorporated
into the process of reaching a mutual agreement, the process does not
guarantee that all viewpoints will be reflected in the product of the process. Generally, all parties can live with the resulting agreement in total,
even if they do not support each component of the agreement to the same
degree.
I.

PUBLIC CONSENSUS PROCESSES PROVIDE THE CAPACITY TO
DEVELOP BOLD AND COMPREHENSIVE CHANCES

Some may argue that consensus processes can provide only incremental change and are unlikely to yield bold and expansive change.
While no one can guarantee that any public process will capture and
implement the brilliant and essential idea of the insightful leader or citizen, the consensus process adds to the openness of the present public
processes to these special ideas. The consensus process is designed with a
conscious effort to include perspectives that may not have an adequate
voice in traditional public processes and, thereby, contributes to capturing
individual wisdom and a fuller understanding of conditions and solutions.
In addition, the process encourages leaders and citizens to explore new,
bold ideas and to build on those ideas in a collaborative way.
J.

CONSENSUS PROCESSES ARE OPEN TO ALL AND ARE
ACCOUNTABLE TO PUBLIC CONCERNS

Some may argue that consensus processes are secret and not
accountable to public concerns. The consensus processes provide safe
space for leaders to explore new ideas. But this is not secret space. The
consensus processes are open, participatory processes. All completed
products of the process are available for public review. The products are
only implemented through the open forums of the customary public policy process. For example, any agreement that results in proposed legislation must still be submitted by leaders in the open legislative process for
review, modification, and approval.
Challenges to new ideas and new ways of action are expected. These
challenges result in deeper thinking, inward evaluation, and a stronger
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conceptualization of how the need for public policy consensus processes
can be met in North Dakota and in other jurisdictions.
VI.

CONCLUSION

As long as democracy has flourished, Americans have been looking
for ways to improve the capacity of public policy decision-making for
engaging different viewpoints, confronting difficult issues, and resolving
difficult problems. Public policy consensus processes offer new tools and
opportunities to help build this capacity. Consensus processes ensure
that the people affected are involved from the start in identifying and
assessing issues, sharing different perspectives, and building agreements
with which people can live.
The North Dakota Consensus Council is a model for a sustained,
supplemental trusteeship which provides public policy consensus
processes and assistance to leaders and citizens. The important elements
of the practice of public policy consensus building include additional connections between citizens and leaders, flexibility in consensus forum leadership, understanding of how agreements are built, documentation of
agreements, and the cooperative implementation of agreements. The
experience of the Consensus Council in consensus processes regarding
local government innovation, judicial system unification, public education,
the legislative process, and other forums demonstrate the flexibility, practicability, and foresight of leaders.
While the Consensus Council reflects North Dakota's rich populist
history and tradition in formulating unique processes and solutions, the
principles underlying this public policy consensus experience in North
Dakota can be applied anywhere. Leaders and citizens in other states and
jurisdictions can adapt mechanisms for public policy consensus building
to meet their unique circumstances and needs.
As a supplemental process, public policy consensus building can
assist in renewing a sense of hope to a powerful vision of creating a good
life in this prairie area of North America. North Dakota's people can feel
more confident in a world of change and look forward, with optimism, to
continued adaptation to life on the prairie. We can confront change, not
disconnect from it. We can capture the future.

